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CORRESPONDENCE. 



Editor Virginia Law Register: In an editorial in the "Law Regis- 
ter" for September you highly commend the decision of the English 
Court of Criminal Appeals in Rex v. Sykes to the effect that in in- 
structing the jury in a criminal case the court need not use the term "rea- 
sonable doubt" but may substitute other terms to define the quantum of 
proof to justify a conviction. Admitting it to be technically correct, 
should we not deplore what in practice may follow this decision when 
trial courts avail themselves of the privilege granted? 

The courts have succeeded in fixing a standard of the quantity of 
evidence to justify a conviction, which is, "beyond a reasonable 
doubt." The standard, if not absolutely satisfactory, is at least the 
best yet evolved. 

The courts have heretofore fallen into one error and the decision 
in Rex v. Sykes into a second. 

The first error consists in the many unsuccessful and misleading 
attempts to define "reasonable doubt." The courts err in assuming 
that juries are wanting in a sufficient degree of intelligence, and that 
the term "reasonable doubt" is technical and has a peculiar legal 
meaning; whereas juries have about as clear an idea of the meaning 
of "reasonable doubt" as have the courts, and instead of being 
a strictly technical one, "reasonable doubt" is, as between courts 
and juries, a term in common use and having an ordinary meaning. 
It is the simplest and clearest term yet discovered. Juries know what 
"reasonable" means, what "doubt" means, and what the two words 
together mean. 

Second, Rex v. Sykes abolishes a standard without providing a sub- 
stitute. Under it trial courts are at liberty to charge the juries ac- 
cording to their several ideas of the subject, expressed in the pe- 
culiar terminology of each, departing from a familiar phrase. We 
may soon see many reversals for this reason. There may be a sub- 
stitute for the term. It is the duty of the reviewing court to give 
this to the trial courts before taking from the latter a fixed and not 
untrustworthy guide. 

Would it not be advisable for the courts to charge simply, "you 
shall acquit the defendant unless you believe him guilty of the offense 
charged beyond a reasonable doubt?" When considered in connection 
with the rule of substantive criminal law, that the defendant is 
presumed innocent until his guilt is proved beyond a reasonable 
doubt, this is in fact not a negative charge. 

T. B. Benson. 
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Editor Virginia Law Register: May I have space for a few words 
as regards "The Decline in Litigation," an editorial in the June num- 
ber of the "Register"? It would seem, in view of the report of the 
committee on "Reform of Judicial Procedure," especially a propo, 
insomuch as I have in my mind's eye a criticism of the antiquated 
system of practice in vogue today in Virginia and the urgent need for 
reform. 

Until recently I have been a member of a county bar. There, 
during five years of residence, I have noted the marked decline in 
litigation as shown by the court's dockets. Intellectually there has 
been no change for the worse in the personnel of Virginia's bench 
and bar; en masse, both judges and lawyers are abler today than at 
any time in the State's legal history. There has been no decline in 
population in our counties or in our cities. There has been no 
falling away in the volume of mercantile transactions, but there has 
been a very marked turning of the people in their attitude toward the 
efficacy of litigation in any form. As a philosophical problem it 
naturally resolves itself to the cause of all this pother, and, in my 
judgment, it is not far to seek: 

Neither Virginia lawyers nor courts can, to the hard-headed man 
of business, show, in the main, results from litigation; in consequence 
affairs litigious are losing cast. The courts are looked upon, outside 
those functions of pressing need, as a plague upon peace of mind; 
not because the particular tribunal is called a court, but because the 
litigant is harrassed by delays, technicalities, endless costs and a re- 
sult, when arrived, at, barren of practicality. Not alone the courts 
come in for condemnation, but unfairly the attorney is censured for 
a system utterly out of touch with present-day business. In other 
words, present-day mercantile affairs are the result of evolution. 
Virginia's present-day legal procedure is the cast-off garment of the 
English courts before the much-needed reform which evolved their 
practise acts. 

It is high time the profession take the mercantile man into his 
confidence; that the lawyer study the merchant's interests; be open to 
his suggestions, and enquire from what source in the lay mind comes 
this barrenness of results in the business of the law. The conservatism 
of the English bar, than which no greater existed, was broken into 
by the demands of public opinion. What has been the consequence? 
The English judge and barrister, for the protection of their pro- 
fession, take account of warnings — they criticise, they suggest, they 
take steps to put into operation such reforms as appear needful and 
in keeping with the business life of the day. 

One should be ashamed to give credit to the laissez faire attitude 
which has too long prevailed in Virginia upon this important subject; 
conservatism is necessary, but ultra-conservatism is slow death. 

Wm. Romaine TykEE, 
Lynchburg, Va. 



